New and Emerging
Ignition Inferlock
Technologies
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Using. this feature ‘monitoring authorities
would be notified; usually by emaxi of
events as they happen

What else gy thﬁ future. hoid? The
Automotwe Caahtmn for Traffat: Safety
{ACTS) and the Nat:ana Hsghway Traffic
Safety Administration (NHTSA) are work-
ing together to fund a 5-year research pro-

gram .t enplors the use of invehicle

ted‘mok)gy to prevent 1mpalreé driving.
This Jo;ntly funded 10 million dollar project
is. called Driver Alcohol Detection System
for Safety (DADSS).- “Their focus appears to
be away from ignition interlock devices
because the new technology. needs to be
passivé to allow someone who is not drink-
- ing-to easily start their vehicle.

‘Seme of ihe technciogy they are’:

researchmg i

Tissue Spectrometsjr which- estimates d per-

son's BAC level by measuring light absorp=
tion from a heam of Near-Infraved reflectéd=
- Pata’ could: be

from: the “subject’s skin:
accessed’ through the steering wheei the
gear shift ar a-touch Rey tgnition, *

Distant Spectrometry uses d "sniffer” t6 meas:
ure alcohol concentration throtigh breath
exhaled i the vehicle:
would be placed near the driver,

in 2007, Nissan Maotor Comp.aay'di's—-

plaved a concept vehicle equipped with
early versions of these technologies. Nissan

is also wor&mg on a camera that mommrs-

63;'8 movemeni:s

Ignition interocks are an xmportant wo%
in the fight against drinking and driving.
New technology will probably encourage
courts to use interlock devices and to see

the effects. such devaces have on DWI
i"f:CtdEVESm rates. In tum we w11§ probai}!y'_

save many Iwes

Editor’s note: SmartSmﬁ isa j)mvrder 9f I_{;mt:,on'
Interlock Devices.

'g'ri_:é'té Al though states are not required to

“This technology - E

Dispositions in
Commercial Driver's
License Cases

Gregory R Nabmens Tndiana Supreme Court,
Judiciat ﬁcﬁua?ugy & Automation Committee
’ITAC}, on Assxgnmmt with FMCSA,
Wasbmgmﬁ DC '

N id 'yqu know that Commercial
' Driver's License (CDL) holders
E- A who' have been convicted of driv-

“ing ‘Usider  the influence (DU are” not

aliowed “to operate a’ commercial ‘motor
vehicle! {CMV) for 1 Al year, even if the

vehicle is - equipped  with an’ Ignition

interieck Device (D)2 In fact; whentver z
persons’ CDL OF noncommemal dm’mg
privilege s éisquahf;ed (révoked: siis-
pended” ar tancelledy for any reason zhai
(irwer may not operate 3 CMV B

Djd ymﬁ “also know that states st

. Eflfﬂl‘f.‘,ﬁ a lower threshold for the. presumps.
tion of, driving under the mf%uence of a]cc»;
.. hol ~when: someone 'is. operatifig a - CMV3

States must have faws that’ define driving

“urider the influence of alcohol for anyone

fotmd to be operatinga CMV with a blood
 concentration BAC} of 0.04 or

Tﬁese prow .fIS a]ong with many other

Méfor -Carrier
1FMCSR§) and 1mpac:t the disposition of alf
cases involvinga CDLora CMV. 7 -

What is the Federal Motor Carrier Safety
~ Administration (FMCSA)? :

The FMCSA, an agency wﬁhm the ULS.

Department of Transportaﬂon focuses on

reducing. crashes, injuries, and fatalities
involving. large trucks and buses. © One
method of achieving this goal is by using its

- authority, as granted by Congress, to régu-
. late the states issuance of CDLs and. the .
. d:squah{ncaiion of CDL ho]ders’

How Do 1 Know Whether My State Laws
Are Compatlbie \}G’:tﬁ Thc FMCSRs? -

Ultimately,. the’ suc::ess 0? {he natmnai-
CDL program relies upon th_e participation .
_ : 1.50 states and the:
District of Columbia issue interstate CDLs.

of each staté;” Today, al

according to FMCUSA' requirements: In
doing so, these jurisdictions have agreed to
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outlmed in the Federal”

comply with the provisions of the
Commercial Motor Vehicle Safety Act’of
1986 (CMVSA) and all amending legisla-
tion. As part of an FMCSA compliance
review, each state’s laws, administrative reg-
ulations, and business procedures are evalu-
ated to determine whether they meet
Federal standards on CD1 testing, issuance,
disqualification, revocation and related
requirements: .

What Specxflc Acnons Shculd I Be
Takmg? S

Aty mm;mum the key here is dipdrensss as
to whether the case hefdre you involves a
CDL hoider or a drxver who has operated a
CMV that requires a CDL Some courts

'mnduci: CMV/CDL cases separateiy w

ensure that the dxstmcz issues of these case

types receive the approprxate appircatmn of

CMV/CDL laws. Icif:a]]y, the traffic_cita-
tion wxil contain all of the critical data
re?aied to ihe CDI and CMV However
the law énforcement officer and the attor-
ney representing the state should” be
encotraged fo carefully” examine the' ¢ita’
tion for CDL and CMV, data and theri pre: -
serve the data as part o§ the case fﬂe and

court record: B

All CMV/CDL convictions mus‘{ be sent
to the jurisdiction’s state Driver Licensing
Agency (DLA), either for posting to the
record or forwarding to the state of licen-
sure within. 10 days.* States can impose the
required licensing sanctions only if all rele-
vant data that appear on the traffic citation
are accurately and completely transmitted
to the i)LA 'ﬂus includes. the foilowmg

..data

Whether the v1oEaExon was commitieci

* by a CDL holder (including viofations in

a- non-CMV), or by anyone who is

required to possess a CDL. based on the

type of CMV being operated at the time
of the violation.

Whether the vehicle was transporting
hazardous materials at the time of the
violation:

After the state DLA receives the con-

. viction,;- the réquired sanctions’ will be

entered:. on. the driver history record

= {DHR}Y- based upon state’ law (which
should® be compliant.” with 49 CFR

383.51%. The required sanctions are
organized within four tables of the CDL
regulations:¥ :

The tables include:
1} Major offenses (including alcohol and

[continued on page 5)




Two New DWI Cases of Note
in the West

Hon. Peggy Fulton Hora (Ret.), Walmut Creck CA,
Region v Judicial Outreach Liaison

Partition Ratio Evid

In July, the California Supreme Court joined
Vermont' and Arizona® in holding that evi-
dence of blood/breath partition ratios are
admissible for some counts of driving while
impaired (DW1}). As in many states, California
has two DWW/ statutes, one “generic,” and one per
sz, The first prohibits driving while impaired by
alcohol or other drugs and the second prohibits
driving while having 2 blood alcohol concen-
tration (BAC) of .08 or higher. Prior to People 2.
McNeak it was well established that partition
ratio evidence was irrelevant to per se cases of
DWI, but McNeal held that evidence of both an
individual's ratio as well as general expert testi-
mony about variances in the ratio may be

admitted inte evidence in a generic DW1 trial.

The Court reasoned that in the ber se statute
the BAC itself defines the offense, and the law
specifically adopts the national standard of
21001 breath to blood ratio* Thus, "a conver-
sion from breath to blood-aleohol concentra-
tion i no jonger required to establish guilt’
when prosecuting the per s statute, and esti-
mony about variances among people or in an
individual at particular times of day or under
different circumstances is not relevant. Id.

By contrast, the generic statute concerning
driving while impaired has a companion statute
which provides a rebuttable presumption based
on the BAC, "By statute, if a chemical test
within three hours of driving measures a driver’s
blood {emphasis added) alcohol at 0.08 percent
or more, the driver is presumed to have been
driving ‘under the influence’ of alcohol” This
fact, if proven, is among the many factors the
jury may consider {driving, physical appear-
ance, speech, performance on Standardized
Field Sobriety Tests, etc} in determining

whether the defendant was driving while
impaired.

The Supreme Court discussed the wide vari-
ances in partition ratios and said 30% of the
population has a ratio different from 21001, In
one study, it varied from 1550 to 2700 and in
another, 1706 to 3063, Most people, accord-
ing to the Court, have a ratio of about 2300:1
and, therefore, the conversion rate of 2100:1
actually underestimates the true BAC.

The Court pointed out that the statutory pre-
sumption specifically talks about blood in con-
trast to the per se statute. Since the statute giving
rise to the presumption specifies blood, 3 defen-
dant may rebut the presumption using evidence
of either a personal variance of the ratic or the
defendant may introduce general evidence of
variances of partition ratios. However, the
Court pointed out, while the defendant may
rebut the presumption, the defendant may not
argue that the presumption is void because a

{continued on page 6

Dispositions in Commercial Driver's
License Cases

{continued from page ¢}

some criminal offenses)

2) Serious offenses

3) Rail-road highway grade crossing violations
4) Viclations of out-of-service orders

Why Are CDL Holders Different?

The practitioners of any licensed profession must maintain
their distinct skills and abide by legal (and often ethical) require-
ments not incumbent upon laypersons. In meeting those require-
ments, the licensed professional demonstrates his or her
authority to continue practicing the specific occupation in a way
that protects society from abuse or fraud.

Attorneys for example, must first pass the bar exam and are fur-
ther obligated to maintain their skills through enroliment in
courses offering continuing legal education credits. By compar-
ison, those who are required to hold a CDL are held to a higher
standard than those who are not engaged in professional CMV
operation. In fact, we entrust our lives to those who operate
CMVs on our nation’s highways in the expectation that they will
do so safely and responsibly.

Where Can | Get More Information?

The FMCSA is continuing its development of a Judicial
Qutreach Program {JOP) to help raise awareness among all agen-
cies involved in identifying, adjudicating, and processing CDL
and CMV traffic offenses. The FMCSAs JOP efforts include out-
reach to Law Enforcement Officers, Prosecutors, Traffic Court
ludges, Administrative Law Judges, Clerks and state DLAs.

For the nation's Traffic Court Judges, Magistrates and
Administrative Law Judges, the National Judicial College {NIC)

in Reno, Nevada offers a fully funded warkshop {including
tuition, round-trip transportation, lodging and meals).

The 4-day course is entitled: Commercial Drivers Licensing Laws: A
Faculty Development Workshop.  The next two course dates are
October 26-29, 2009 and March 30-April 2, 2010. In addition to
enrollment information, the NJC web site also provides a number
of excellent resources ranging from the FMCSRs through State-
specific CMV/CDL case law and links to other CMV/CDL
issues. Visit httpo//www.cdiresources org/resources htmi

The CDL Division of FMUSA considers safety to be its high-
est priority and would be happy to answer any questions you may
have on this or related issues.

Visit us at www.fmcsa.dot.gov

ENDNOTES

* A CMV (for the purpose of the issues discussed in this article)
is defined as one that requires 2 CDL to operate, as defined in
49 CFR Part 383.5.

> Disqualifications codified in 49 USCS § 31210, are enforced
through the FM{CSRs

* CMVSA Title X1, Public Law 99-570 {1986), MCSIA Public
Law 106-159 (1999). See also, Amendments to Implement
Certain Provisions of the Safe, Accountable, Flexible,
Efficient Transportation System: A lLegacy for Users
(SAFETEA-LLL}; Final Rule, FR Vol. 72, No. 128, July 5, 2007,
pp 36760-36791.

+ 49 CFR 384.225 for updating a driver’s record if the driver is
icensed in the state, and 384.209 for sending violations to
the State of licensure, for out of state drivers.

5 549 CFR 383.51(b-¢)
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