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No. 5D10-1932. | Dec. 30, 2010.
| Rehearing Denied Jan. 25, 2011.

Synopsis

Background: Motorist filed petition for writ of certiorari
seeking review of aDepartment of Highway Safety and Motor
Vehicles (DHSMV) hearing officer's decision upholding the
suspension of her driver's license for failure to submit to a
breath alcohoal test following her arrest for driving under the
influence (DUI). The Circuit Court, Orange County, acting
inits appellate capacity, granted the petition and quashed the
hearing officer's decision. DHSMYV filed petition for writ of
certiorari.

[Holding:] The District Court of Appeal, Evander, J., held
that motorist had a due process entitlement to issuance of a
subpoenafor breath test technician.

Petition denied.

West Headnotes (3)

[1] Automaobiles
&= Administrative procedure in genera

Constitutional Law
&= Alcohol and drug-related issues; testing

Motorist who sought formal review of the
administrative suspension of her driver'slicense
for failure to submit to a breath alcohol test
had a due process entitlement to issuance of a
subpoena for breath test technician; technician
was identified in the documents submitted by
law enforcement officer, and technician was
expected to testify as to whether motorist timely

recanted her refusa to submit to the breath
test, which was a relevant issue within the
scope of review and not cumulative to the other
evidence at the hearing. U.S.C.A. Const.Amend.
14; West'sF.S.A. § 322.2615(2), (6)(b), (7)(b).

1 Cases that cite this headnote

[2] Automaobiles
&= Administrative procedure in general

A Depatment of Highway Safety and
Motor Vehicles (DHSMV) hearing officer has
discretion to grant or deny a subpoena request;
however, that discretionislimited. West'sF.S.A.
§ 322.2615.

1 Cases that cite this headnote

[3] Constitutional Law
&= Revocation, suspension, or reinstatement

Where awitness's expected testimony at aformal
review hearing concerning the suspension of a
driver's license would be relevant to the issues
within the limited scope of the review hearing
and would not be clearly cumulative, due process
considerationsrequirethe hearing officer toissue
asubpoenaif the hearing officer hasthe authority
to do so. U.S.C.A. Const.Amend. 14.

2 Cases that cite this headnote
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Opinion
EVANDER, J.

Petitioner, Department of Highway Safety and Motor
Vehicles (DHSMV), seeks second-tier certiorari review of a
decision of the circuit court sitting in its appellate capacity
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pursuant to section 322.2615(13), Florida Statutes (2008).
The circuit court granted Respondent Michelle Auster's
petition for writ of certiorari and quashed an order of the
DHSMV hearing officer which had upheld the suspension
of *803 Auster's driver's license for refusal to submit to a
breath test. In doing so, the circuit court determined that the
hearing officer had departed from the essential requirements
of law and had denied Auster due process by refusing to
issue a subpoena for the breath test technician. Although we
disagree with the circuit court's analysis, we agree with the
ultimate conclusion and deny DHSMV's petition.

Auster was arrested for the offense of driving under
the influence on July 29, 2008. Her driver's license was
subsequently suspended pursuant to section 322.2615(1)(a)
for refusal to submit to a test of her breath-alcohol level.
Auster requested aformal review hearing, which was held on
August 27, 2008.

Prior to the hearing, Auster requested the hearing officer issue
a subpoenafor breath technician Osvaldo Caner. The request
was denied. At the onset of her hearing, Auster renewed her
request for theissuance of a subpoenaarguing, inter alia, that
she wished to examine Caner on the issue of whether Auster
had timely recanted her refusal to submit to a breath test.
Without providing any explanation, the hearing officer again
denied Auster's request.

After reviewing the DUI citation, the arrest affidavit, the DUI
work sheet, and the “refusal to submit” affidavit submitted
by the arresting officer, the hearing officer entered an order
upholding the suspension of Auster's driver's license. The
hearing officer found that 1) the arresting officer had probable
cause to believe that Auster was driving or in actual physical
control of a motor vehicle while under the influence of
alcoholic beverages or chemical or controlled substance, 2)
Auster refused to submit to a breath test after being requested
to do so by alaw enforcement officer subsequent to a lawful
arrest, and 3) Auster had been advised that if she refused to
submit to such test her privilege to operate a motor vehicle
would be suspended for aperiod of oneyear or, inthe caseof a
second or subsequent refusal, for aperiod of eighteen months.

In quashing the hearing officer's order, the circuit court
erroneously asserted that in Dep't of Highway Safety & Motor
Vehicles v. Amodeo, 711 So.2d 148 (Fla. 5th DCA 1998),
our court had “ squarely and unequivocally held that ahearing
officer has absolutely no discretion whatsoever to refuse to
issue a subpoena for afact witness to attend aformal driver's

Mext

license suspension hearing.” Infact, our Amodeo decisionwas
simply a denial, without a written opinion, of a petition for

writ of certiorari brought by DHSMV. 1 As such, it had no
precedential value. Dep't of Legal Affairs v. Dist. Court of
Appeal, 5th Dist., 434 S0.2d 310 (Fla.1983).

[1] Wedoagree, however, withthecircuit court'sconclusion
that it was error for the hearing officer to refuse to issue
the requested subpoena. A hearing officer is expressy
authorized to issue subpoenas for officers and withesses
identified in the documents submitted by a law enforcement
officer pursuant to section 322.2615(2). See § 322.2615(6)
(b), Fla. Stat. (2008). Here, Caner was identified in *804

these documents. 2 Furthermore, accordi ngto DHSMV'sown
rules, the procedural due process rights afforded a driver
seeking formal review of a license suspension under section
322.2615 include “the right to present evidence relevant to
the issues, to cross-examine opposing witnesses, to impeach
any witness, and to rebut the evidence presented against the
driver.” SeeFla. Admin. CodeR. 15A—6.013(5). The question
of whether Auster timely rescinded her refusal to submit to
a breath test is arelevant issue. See, e.g., Larmer v. Dep't of
Highway Safety & Motor Vehicles, 522 So.2d 941 (Fla. 4th
DCA 1988) (defendant could, after refusing to take breath
test, rescind that decision and avoid penalties for refusal
where defendant's retraction of initial refusal came moments
after refusal while defendant was continuously in presence of
police officers and in circumstances where no inconvenience
would result by permitting defendant immediately thereafter
to take test).

DHSMV citesto Dep't of Highway Safety & Motor Vehicles
v. Chamizo, 753 So.2d 749 (Fla. 3d DCA 2000), for the
proposition that the hearing officer has the discretion to
grant or deny a request for the issuance of a subpoena. In
Chamizo, the defendant submitted to a breath test and the
result reflected a breath-alcohol level well above the lega
limit. The defendant unsuccessfully requested the issuance
of a subpoena for Officer Perez, a backup officer who had
arrived at the scene after the traffic stop had already been
made. In explaining the purported need for Perez' testimony,
the defendant proffered that Perez would testify regarding the
issues of whether the defendant had been rude to the arresting
police officer and whether there had been a conversation
between Perez and the defendant regarding the breath test.
Theproffered testimony appeared to beirrelevant to theissues
that would be within the limited scope of Chamizo's formal
review hearing; to wit:
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1. Whether the law enforcement officer had probable cause
to believethat the person whose license was suspended was
driving or in actual physical control of a motor vehiclein
this state while under the influence of alcoholic beverages
or chemical or controlled substances.

2. Whether the person whose license was suspended had
an unlawful blood-alcohol level or breath-alcohol level of
0.08 or higher as provided in section 316.193.

§ 322.2615(7)(a), Fla. Stat. (2008). The Chamizo court went
on to say that although it was “inclined to think ... there was
no error in quashing the subpoena ... we need not now decide
the point. Assuming it was error to quash the subpoena, the
error was harmless.” Chamizo, 753 So.2d at 752.

1. Whether the law enforcement officer had probable cause
to believe that the person whose license was suspended was
driving or in actual physical control of a motor vehiclein
this state while under the influence of acoholic beverages
or chemical or controlled substances.

2. Whether the person whose license was suspended
refused to submit to any such test after being requested to
do so by alaw enforcement officer or correctional officer.

3. Whether the person whose license was suspended was
told that if he or she refused to submit to such test hisor her
privilegeto operateamotor vehiclewould be suspended for
aperiod of 1 year or, in the case of a second or subsequent
refusal, for a period of 18 months.

[2] [3] Weagreewiththegeneral propositionthat ahearing Auster wished to examine the breath technician on an issue

officer has discretion to grant or deny a subpoena request.
However, that discretion is limited. Where the witness
expected testimony would be relevant to the issues within
the limited scope of the review hearing and would not be
clearly cumulative, due process considerations require the
hearing officer to issue a subpoenaif the hearing officer has
the authority to do so.

Unlike Chamizo, theinstant caseinvolvesadefendant alleged
to have refused to take a breath test. Thus, pursuant to *805
section 322.2615(7)(b), the scope of review waslimited to the
issues of:

Footnotes

1 The extent of our published decision in Amodeo was as follows:

clearly within the scope of the review hearing. Furthermore,
the hearing officer could not have concluded from the record
before him that the breath technician's testimony would be
cumulative. Accordingly, Auster should have been afforded
the opportunity to present the witness testimony.

Petition for Writ of Certiorari is DENIED.

COHEN and JACOBUS, JJ., concur.
Parallel Citations
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The respondent's motion for rehearing is granted. The opinion dated February 27, 1998, is withdrawn and the decision of the

circuit court is affirmed.

Because Amodeo involved a second-tier petition to our court, the petition should have been “denied” as opposed to the lower

court's decision being “ affirmed.”

2 Although unnecessary to the resolution of the instant case, we agree with our sister court's holding in Lee v. Department of Highway
Safety & Motor Vehicles, 4 So.3d 754 (Fla. 1st DCA 2009) that section 322.2615(6)(b) does not limit a hearing officer's authority to
issue subpoenas to only those witnesses identified in documents named in subsection (2).

End of Document
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